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note with interest the following 
cable dispatch from London under date 
March 


The House Lords day, handing down de- 
cision reversing all previous judgments, held that the 
Bank England not liable for the sum £71,000, the 
amount obtained the forgery the em- 
ploy Vagliano Brothers, London. 


This case the greatest interest 
bankers this country, and the full 
report, which has been sent for, awaited 


with pleasurable anticipation. The de- 
cision the English court appeal, 
which now reversed, was published 
full our issue August rst, 1889, and 
both this, and the celebrated Bedell 
forgery case, presenting similar features, 
have been commented and criticised 
previous numbers. brief, will 
remembered, the confidential clerk 
Vagliano Brothers forged certain drafts 
correspondents, and payable another 
firm correspondents, and obtained 
Vagliano’s acceptance them payable 
the Bank England. then forged 
the payees’ indorsements and obtained 
the amount from the bank. Thecontro- 
versy between bank and depositor 
who should stand the loss the amount 


(some £71,000,) which was decided 


adversely the bank now, 


New York, 15, 
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No. 


see, settled the Bedell 
case (the decision the referee which 
was partly based the Vagliano de- 
cision stood before reversal) con- 
fidential clerk firm lawyers who 
had charge the real-estate department 
their business, drew checks the 
order parties with whom represent- 
and the firm supposed they were deal- 
ing, which they trustingly signed. The 
ees forged, and the money (some 
$200,000) was paid the bank. The 
referee, and the appellate branch the 
New York supreme court affirming him, 
exonerated the depositor and piaced the 
loss the bank. both these cases 
several questions law were involved, 
among others, whether draft having 
fictitious payee, should not held pay- 
able bearer; but the underlying feat- 
ure both cases, upon which have 
persistently contended and urged that 
the payment should not held recover- 
able from the bank, but should 
chargeable the depositor, the lat- 
ter’s negligence the employment and 
trust swindler. Admit the technical 
negligence the bank paying 
forged indorsement, how much greater 
and more blamable the act the de- 
positor, who, actually signing check 
acceptance, which his unworthy clerk 
has entrapped him into executing, and 
turning over the latter, thus unwit- 
tingly arms him with implement 
fraud injure the innocent and unsus- 
pecting. Between bank and depositor, 
justice clearly points the latter the 
one who suffer. The contrary doc- 
trine makes the bank, and not the de- 


ry 
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positor, suffer for the wrong the de- 
positor’s clerk, and actually imposes 
upon the bank the duty taking better 
care the interests the depositor 
seeing that his employees practice 
fraud deception upon him the exe- 
cution his checks, than the depositor, 
himself, required take. 

We, course, are yet unaware 
what grounds the Bank England has 
finally been adjudged entitled charge 
its depositor with the payment his 
genvine acceptances forged drafts, 
made upon forged indorsements. That 
will appear when the decision received 
and published. But the bare fact that 
decision the bank’s favor has finally 
resulted, matter congratulation 
for bankers generally, tor the rule 
liability laid down the lower court, 
was entirely too severe. Whether the 
Court Appeals New York will 
influenced the House Lords’ de- 
cision reverse the judgment the 
Bedell case, is, furthermore, matter 
for interesting speculation. 


since the reading the Ameri- 
can Bankers’ Convention last summer 
the admirable paper Clearings 
Country Collections,” prepared Mr. 
Hammond, cashier the Peoples’ 
Bank Buffalo, New York, the subject 
how make collections profitable, 
and how handle them with the great- 
has received much atten- 
tion from bankers different sections. 
had long been felt bankers many 
localities, especially the larger cities 
where collection items are deposited 
greater volume, that the burdens im- 
posed upon the banking, the business 
community this respect, were heavy. 
Custom had sanctioned the practice and 
led the depositor expect the credit 
his out-of-town paper cash, while 
until collection, the banker lost the in- 
terest the money advanced. Not 
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only this, but the expense and labor at- 
tendant upon making the collection also 
devolved upon him. And yet, the 
banker remonstrated, some competing 
institution stood ready, perchance, 
willingly and gladly perform the service 
without charge. Mr. Hammond’s paper 
presented the case very clearly, and 
suggested remedy. The problem was 
how render the making collections 
possible, without danger offending 
customers interfering with the conve- 
nient use checks and drafts those 
who make payments those customers.” 
The paper discussed the question from 
the standpoint the first bank with 
whom collection items were deposited, 
and assumed that, reason com- 
petition among banks the place 
deposit, was impolitic for the receiv- 
ing banker offend his customer 
asking compensation. The 
mitted was the establishment joint 
stock collection agency any place, 
which the shareholders the various 
depository banks might proportion- 
ately interested. The agency was 
map out the country collec- 
tion districts and have fixed schedules 
charges for collections various 
points. The receiving banks turn 
over their collection items daily the 
agency, and all being required pay 
reasonable collection charges could then 
readily call upon their respective depos- 
itors for reimbursement. 

The advantages the plan suggested 
included saving stationery, clerk- 
hire, postage and trouble; direct, 
place circuitous, transmission; re- 
moval competition; and enabling the 
depository banker obtain reimburse- 
ment. 

The main idea above suggested 


tis 
fir 
be 
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has already taken practical shape the 
City New York the establishment 
national collection bank under the 
laws the United States. The full 
prospectus this new enterprise will 
found published our financial adver- 
tisement column. brief, proposes 
purchase from local banks their out- 
of-town collection items, rate 
discount less than the present cost 
estimated that there 
are daily deposited New York city 
banks some twelve fifteen million dol- 
lars country paper, and believed 
that one result will practically re- 
lease some forty million dollars now tied 
collections. This new enterprise 
appears have the support strong 
financial men, and the banks quite gen- 
erally throughout the country. The 
State Trust Company New York re- 


ceives subscriptions the capital stock.’ 


Not organized compete with, but 
aid and auxiliary the local banks, 
seems every way worthy support, 
and probably imitation 
other financial centers, While the ob- 
ject this enterprise directly the 
line that aimed Mr. Hammond 
his paper read the Convention, 
namely, economy and perhaps profit 
the depository banks the making 
collections, the method adopted, will 
interest note, somewhat dif- 
ferent. the paper presented, the plan 
contemplated the establishment 
agency bank, made the stockhold- 
ers the local banks. The collection 
bank started the city New York, 
entirely independent association, and 
its call for stockholders sent all 
sections. 


Tue Post March pub- 
lishes interview with Representative- 
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Elect Simpson, wherein the views the 
Kansas member Congress several 
interesting points are clearly expressed. 
Regarding usury laws, Mr. Simpson 
thinks they should abolished. 

The effect usury laws oppressive the debtor. 
Let man make the best terms can. The moment 
you fix legal rate you lay premium extortion, 
for men will evade such a law if it stands in the way 
the bargain they want make, and then the lender 


will always charge higher price for his money ac- 
count the added risk takes his unlawful act.” 


These views, Mr. Simpson added, 
were personal with him, and many 
the Alliance people did not share them. 
Upon the money question, Mr. Simpson 
preferred more greenbacks free coin- 
age silver, but the people seem 
bound have metallic currency, 
favor the free coinage both gold 
and silver, the hope that will put 
more money into circulation. Other 
questions, however, considered 
more importance than the currency. 


most important question the west 


was that transportation. This, 
thinks, will brought the front 
the Alliance members the next Con- 


gress. 


new senator from Gen. 
John Palmer, has publicly expressed 
his views regarding circulation. 
favors the abolition national bank 
circulation, and regards the government 
the sole money- 
making power the country.” 


The interesting subject legislative 
regulation interest and usury hav- 
ing overhauling Nebraska, where 
proposed enact law fixing the 
maximum rate ten per cent., making 
contracts above that rate void, and al- 
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lowing the borrower recover five times 
the amount usurious interest paid. 
Under the national bank law the bor- 
rower who has paid greater rate” 
interest than allowed, can recover from 
the bank the amount interest 
thus paid,” and this has been held 
the large majority cases mean twice 
the entire interest, dist:nguished from 
twice the excess. any such construc- 
tion were put upon the proposed Ne- 
braska law, would make the penalty 
very severe indeed, and hold out in- 
ducement borrowers pay usury, 
order benefit the penalty. 

But Nebraska, elsewhere, opinion 
divided upon the subject rate and 
penalty, and even the policy 
usury laws all. Among other things 
see that the Omaha Clearing-House 
has petitioned the legislature for the en- 
actment law abolishing penalties 
for usury. 


BILL pending the Kansas leg- 
islature, prohibiting contracts for gold 
payments. provides: 


That the silver and gold dollars and half dollars 
coined the United States, shall and the same 
are hereby declared full legal tender for all 
debts and dues made and entered into any person, 
corporation, company, copartnership within this 
state, and all contracts specifically made and entered 
into for the payment such debts gold this state 
are hereby prohibited and shall void. 


first blush, without deep thought 
study, not this prohibition con- 
tracts payable act which 
transcends the limit the police power 
not malum se. The personal liberty 
make contracts, guaranteed every 
citizen, cannot lawfully restricted be- 
yond limit. contract for 
payment gold can lawfully prohib- 
ited, why cannot the legislature equally 
prohibit man from agreeing receive 
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payment goods, personal services, 
any thing other than money, which 
the judgment both parties, 
mutually beneficial agree upon? 
Would not the limit here overstepped? 


SOMEWHAT novel suit for damages 
the maker protested note has 
been brought Texas. The note was 
payable ata bank Texarkana, but 
when the time payment the 
bank where payable had ceased 
business, and its banking-house was 
closed and unoccupied. Another, and 
the only bank then Texarkana, hold- 
ing the note, presented for payment 
its own counter, and caused 
protested. This grieved the maker who 
sued the bank for damages, claiming 
that the note was not presented legally 
for payment, and the protest was there- 
fore wrongful and illegal. The lower 
court took this view and granted dam- 
ages, but the supreme court Texas 
(see case this number) reverses the 
court below, holding that the demand 
for payment was made the proper 
place. 


national bankers will find 
decision elsewhere published, wherein 
several points connection with the 
liability national bank refund 
the suit the borrower, his legal 
representatives, twice the interest re- 
ceived usurious loan are passed 
upon. The court decides the 
right assignee for creditors the 
borrower bring the action, when the 
two years limitation commences run, 
and jurisdiction the Kentucky 
courts entertain the action. 
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SPECIMEN LETTERS RECEIVED. 


LETTERS and extracts letters reproduced and printed below have 
been selected from large number similar ones which constantly 
They show what thought the the banking community. 
us, they represent tokens merit which prize very highly. non-sub- 
scriber bankers, these testimonials, coming they from those engaged the 
same line business, having the same duties, cares and responsibilities, con- 
fronted with the same questions decide, and situations involving quick judg- 
ment and action, should the most convincing evidence the practical utility 
and value the 
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STATE SAVINGS ASSOCIATION, 


Kans., 25, 1889. 
Enclosed please find slip filled out which makes subscriber, forthe ensuing year, 
your Law Your JouRNAL covers many recent legal decisions and law points that have 
not been able find clearly and satisfactorily stated elsewhere. 


Yours Respectfully, McLELLAN 
. c 


KANSAS NATIONAL BANK, 


Kans., 24, 1890. 
Herein hand draft for $3.00 payment subscription THE BANKING Law Jour- 
NAL for the year ending November think highly your publication and cannot well 
it. 


Yours Truly, 
HOWE, President, 


CRATTY BROS. -ASHCRAFT, 
May 29, 1890. 
enclose herewith our check for $3.00 and return the bill receipted. Wedo 
sire lose single number THE BANKING LAW JouRNAL. consider one the most valu- 
able publications the day. would not without our library for double its cost. 


Yours Very Truly, 
CRATTY BROS. ASHCRAFT. 


TRUST COMPANY, 


you will send bill when our subscription will remit. find the Jour- 
great value and interest. 


Yours Truly, 
CLIFFORD, Ass’t Treas. 


THE AMERICAN TRUST SAVINGS BANK, 
Please send last number and let know date expiration. find exceedingly 


Yours Truly, 
ARTHUR WOODCOCK, Atty. 


THE NORTH DENVER BANK, 
Denver, 28, 1890. 
The far covers admirably the field intended, and trust may prosper. 


Yours Truly, 
GIPSON, President. 


ices, 
hich 
has 
was 
the 
was 
and 
who 
ally 
wer 
am- 
the 
and 

find 
rein 
the 
re- 
sed 
the 
the 
the 
un, 
cky 


tic 
lia 


NOLH9IO N NHOF 


fre 
in: 
tic 
tal 
an 
sti 
sti 


Bankers have long wanted more light 

upon the question the liability 
party who identifies stranger Mr. 
and So, where the identification 
turns out false, and the bank has 
suffered loss. Such cases are not in- 
frequent. Payees drafts and other 
instruments are often strangers the 
bank payment, and call upon accom- 
modating friends, known the bank, 
identify them. Sometimes the friend 
deceived, and makes wrong statement 
identity. made such repre- 
sentation, knowing its falsity, ques- 
tion would exist his liability for the 
injury. But where, without fraudulent 
intent fact, and acting under mis- 
taken belief, asserts that knows 
the party such name, and the 
bank, itself ignorant, acts the asser- 
tion its injury, will the asserter 
liable when the statement proves un- 
true? 

The banking community last fa- 
vored with precedent this questjon 
from the supreme court Colorado. 
party stated bank that the holder 
instrument was the payee therein 
named. The bank, thereupon, paid the 
money. The statement turned out er- 
roneous, and the bank was compelled 
pay the money over again the real 
payee. sued the party making the 
statement. shield him- 
self behind the general rule that 
action for deceit, party making false 
must shown have had 
knowledge its falsity order held, 
and contended that was not 
shown, was not liable. The court, 
however, upholds the liability, saying: 
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LIABILITY FOR FALSE IDENTIFICATION. 


the general rule requiring party relying 
upon false representations show not only that 
they were false, but that the party making the 
same knew such the case, there are some 
exceptions; when one, this case, posi- 
tively assures another that certain statement 
true, preferring the time speak his own 
knowledge, and about matter not known tothe 
party whom the representations are made, 
cannot allowed complain because another 
has piaced too much reliance upon the truth 
what himself has stated. 


this case the bank was adjudged 
not only entitled recover the amount 
paid, but also costs and counsel fee paid 
unsuccessfully defending suit the 
real payee, which had given the 
party who made the representation, no- 
tice. 

This decision should welcomed 
bankers progressive step the line 
increasing definiteness the law re- 
garding liability third persons for 
identifications. general principles 
which underlie the action deceit are 
now applied the particular case 
identity bank, and party who makes 
positive statement the identity 
person, which the bank relies its 
injury, may made liable although 
may not have known the falsity 
the statement when made it. Aside 
from the instruction which this case 
affords bankers, useful, further- 
more, those who are called upon 
accommodate customers, patrons sup- 
bank, showing them the liability in- 
curred making positive statements 
identity which turn out erroneous, and 
thus teaching the necessity for the exer- 
cise care and caution before 
such statements. 
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PREFERENCE CERTIFIED CHECKHOLDER. 


view the large proportion 
business transacted through the medium 
certified checks species money 
substitute, the question whether the 
holders such instruments would have 
any right preference payment, over 
general cfeditors, case failure 
the certifying bank, should gen- 
eral interest. That such right exists 
has been strenuously urged corres- 
pondent who submits for con- 
sideration. formulated and 
announced previous number for 
future discussion, follows: 

the holder check, after receiv- 
ing from the drawer, takes the 
bank and obtains its certification, thus 
releasing the drawer from liability, would 
payment over general creditors the 
bank, where the latter has failed after 
certification and before payment? 

When bank fails, there usually, (or 
may) exist the following classes cred- 
itors claimants: Holders circula- 
ting notes, certified checks, certifi- 
cates deposit other written obliga- 
tions; general depositors, and lastly, 
other general creditors. these various 
classes, the only one which law-making 
bodies, their ideas justice, have 
preferred positive legislation, are the 
holders circulating notes. Without 
such legislation, resting the principles 
common law, even the holders bank 
notes would not entitled preference 
payment over other classes credit- 
ors. This well illustrated the case 
Cochituate Bank Colt, Mass. 382, 
which the court held that common 
law, the absence statute, the hold- 


ers bank bills, proceedings against 
it, were not entitled preference over 
depositors and other creditors, the 
distribution its assets. The court 
said: 

between the bank, debtor, the 
one side, and the holders bills and other cred- 
itors the other, the bank owes each the 
whole amount. The difficulty arises when 
turns out that the bank insolvent, and un- 
able pay the whole, when becomes ques- 
tion solely among different classes creditors. 
the absence positive law, some well 
established rule policy founded general 
convenience, all creditors have right share 
the fund proportion the amount their 
respective debts. The considerations for their 
respective debts have equally gone into the hands 
the debtor, and contributed proportionably 
form the fund which the assets the hands 
the receivers now form the only residuum. 
Why should they not share the same pro 
portion? Or, state the same point another 
view, there must from necessity loss, for 
which creditor responsible, all must bear 
that loss 


much for circulating notes, the 
holders which are not preferred 
common law, but only 
Coming down, now, the special in- 
quiry regarding preference holders 
certified checks, how estab- 
lished? legislature, far our 
knowledge extends, has 
ential legislation for the benefit this 


upheld upon general principles law? 
Casting around for possible theories 
upon which the claim preference 
might made, find two only which 
would afford any basis for the conten- 


The first this: 


That the giving the certified check 
equivalent issuing the holder certificate 
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deposit, payable demand, and analogy 
the cases which allow depositor making de- 
posit with insolvent bank recover the full 
amount the ground fraud, the certified 
check-holder would entitled payment 
full out the assets. 

But examination the authorities 
will show this contention without 
any foundation. all the cases where 
one making deposit with insolvent 
bank has been adjudged entitled re- 
cover, has been the theory that the 
title the fund deposited has never 
passed from the depositor. Before 
deposit, has been invested with title. 
reason the bank’s fraud receiv- 
ing the deposit when knowingly insol- 
vent, the title has never been transferred, 
but has remained with the 
The court, decreeing payment full 
simply awarding him his own. The 
distinction between this class of- cases, 
and that the holder having his check 
certified, apparent. The latter be- 
fore presentment the check, has never 
had title.* 


pursuing our investigation this subject, 
the following passage Bolles Banks and 
their Depositors has been encountered, section 

276, note 

statute Tennessee bill holders are entitled 
preference payment over all other creditors. And 
the holders certificates deposit are also included 
among the preferred creditors. Mosely 
Heisk, 


Looking for verification the portion 


have italicised, the cited Tennessee case, 


find the law thus announced: 


on the same footing with a note issued by a bank. The 
holder such certificate therefore only creditor 
entitled distribution. But this case the 
holder the certificate was both debtor and cred- 
itor the institution, and upon the general principle 
applicable insolvent bankrupt estates, has 
right his set-off, ifthe claims were mutual the 
time the death the intestate occurred when the 
bankruptcy 


Shuold any our readers possessed the 
work referred to, would well note cor- 
rection the margin the section. 
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that this contention can- 
not maintained, proceed con- 
sider the second, and stronger, theory 
upon which the claim preference 
might based, viz: 


That upon the delivery the certified 
check, the amount withdrawn from the gen- 
eral account the check-drawer, and becomes 
special deposit trust fund, held the bank 
not debtor, but trustee custodian, and 
upon the latter's failure, belongs the certified 
check-holder toto. 


The argument for this view, would 
proceed thus: When the check certi- 
fied, the money taken out the 
account. But new account 
not opened with the certified check- 
holder. does not become general 
deposft subject his check. theory, 
specially laid aside and appropriated, 
and becomes his, 
special property, just much 


were put purse indorsed 
with his name, and pigeon-holed, 
specially deposited, subject call 


the holder, his transferee. And this 
argument fortified general ex- 
pressions some the decided cases 
that certification check the 
for its payment. But unnecessary 
pursue this inquiry theory, for 
well established authority that 
certification, new engagement en- 
tered into between bank and holder, 
his transferees, which the bank be- 
comes amount. Such de- 
cided cases will, course, control and 
deprive the theory preference based 
the idea special deposit trust 
fund, support. Thus has been said 
that ‘‘the certification constitutes new 
and distinct contract between the holder 
and certifying bank, which becomes the 
debtor only liable to, the holder.” 
National Commercial Bank Miller, 
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Ala. 174. The holder certified 
dinary depositor.” Girard Bankv. Bank 
Penn. Twp. Pa. St. 99; Willetts 
Phenix Bank, Duer, certi- 
fying, the bank has negotiable 
obligation the holder the check, 
which equivalent certificate de- 

There one case which may, possibly, 
give suggestion contrary view. 
Chapmanv. White, 412. 

The bank Geneva kept deposit 
with the Canal Bank, and was allowed 
interest thereon, purchased from the 
Geneva Bank its draft the Canal 
Bank, payable the order the latter’s 
cashier, and mailed him, with in- 
structions that the draft was pay C’s 
note, presently maturing, which would 
presented for payment the Canal 
bank. The cashier received the draft, 
but did not indorse it, procure the 
money, obtain its acceptance the 
bank, which shortly thereafter failed 
without C’s note having been. paid. 
The draft was subsequently returned 
the receiver. thereupon 
brought suit against the receiver asking 
for payment the amount the draft 
and interest out the assets prefer- 
ence the general indebtedness. The 
lower court granted this relief, but their 
decision was reversed the Court 
Appeals, which said (the italics are 

Canal Bank paid interest upon, and had 
the right use, the deposit, arrangement, 
their own business; they, probably, availed 
themselves all the advantages secured the 
agreement. The depositing bank, was, there- 
fore, mere creditor large the insolvent 


corporation, and not see how their 
cepted bill exchange placed plaintiff 


any better situation. The cashier was his 


agent, for the purpose paying the note, and, 


the bill. this was not done, there can 
pretence that acquired any rights superior 
that his vendor (the draft-drawer) even 
acceptance would have availed him.” 


The court, see this italicised ex- 
pression, leaves doubt whether, 
acceptance had been made, preference 
would have been created. Further- 


more, one the judges, Edmonds, 


sents from the judgment, and upholds 
the view the court below which 
granted preference. dissenting 
opinion asserts that the instrument was 
check and such was absolute 
appropriation much money, the 
hands the banker the holder the 
check, and ought remain, till 
called for, and the drawer has reason 
complain, unless upon the interme- 
diate failure the banker.” Further 
intention the plaintiff clearly 
was that the $500 should special 
deposit with the Canal Bank for spe- 
cific purpose, and was the duty the 
bank, upon receiving the check, either 
return and decline the task imposed 
upon it, retained it, then in- 
stantly transfer that sum from the ac- 
count the drawers the check, and 
place the account the owner 
it, for the special purpose mentioned. 
retaining the check, the Canal Bank 
undertook carry out the intentions 
the plaintiff, and 
clearly were have that money put 
side for specific purpose, other 
words have made special de- 
posit.” 

But far the view Judge Ed- 
monds concerned which regards 
check absolute appropriation its 
amount the holder, even before cer- 
know, the doc- 
trine many states,—its effect has 
never been held, regarded the 
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courts, believe, turning this ap- 
propriated amount into special de- 
posit, whereby before payment the 
checkholder would become absolute 
owner, instead creditor, and the bank 
special depository custodian, instead 
debtor. There nothing, therefore, 
this view the effect check 
appropriation which would make the 
amount special deposit and, therefore, 
the bank’s failure, the foundation for 
full payment the checkholder. 
Furthermore, regarding the view that 
the intention the checkholder the 
decided case was have the amount 
set aside special deposit pay his 
note, and the bank’s duty was 
this, reason which, failure, the 
holder was entitled claim the fund 
full, without going into the merits 
correctness the contention, may 
noted that does not affirm, general, 
that the taker certified check, who 
has such special purpose use for 
the fund, would become special depos- 
itor upon certification. Lastly, turn- 
ing the majority opinion, the 
doubt regarding preference expressed 
the statement that the holder 
unaccepted could claim prefer- 
ence acceptance would have 


The decision the supreme court 
the United States Union 
National Bank Gillespie, published 
herein, will prove instructive reading, 
marking limit the right bank 
apply general deposit upon its de- 
positor’s indebtedness. general, 


OWNERSHIP BANK DEPOSIT. 
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availed doubt must negatived 
the positive decisions heretofore cited 
holding the bank certified 
checkholder and its obligation equiva- 
lent that certificate deposit— 
which, concededly, carries preference. 
These decisions render clear, upon 
authority, that the holder ordinary 
certified check has priority pay- 
ment case failure; that gen- 
eral creditor only, and the bank gen- 
eral debtor. Were there supporting 
authority, custom and reason would 
point the same conclusion. The gen- 
eral custom clearly is, not specially 
set apart from use and loan, funds rep- 
resented certified checks, and regard 
them the special property the 
holder, but directly the contrary, the 
bank regarded answerable debtor 
only, for the amount the check. 
practice not the funds which are 
set apart, dut the credit. ‘‘In well-regu- 
lated banks the practice once 
charge the check the account the 
drawer, credit certified check 
account, and when the check paid, 
debit that account with the amount.” Per 
Swayne, J., Merchants’ Bank State 
Bank, Wall. 604, 647. 


know, the right exists, but here have 
case, which brings clearly view, 
exception. The point involved 
the right principal recover from 
depository bank, funds general de- 
posit made agent, which the bank 
seeks retain for the latter’s over- 
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drafts. The deposits were not made 
agent, the title the moneys are 
held the depositor, and yet the 
bank denied the right, which 
general would have, apply them upon 
the latter’s indebtedness. Why? Be- 
cause its depositor was factor, engaged 
selling goods commission for 
principal another city, and because 
the circumstances surrounding the trans- 
actions sale and deposit proceeds, 
are held sufficient charge the bank 
with knowledge that the moneys depos- 
ited were not his own, but belonged, 
equity, the principal. Having know- 
ledge this beneficial ownership one 
other than the depositor, the bank de- 
nied the right take the deposit, and 
cancel the depositor’s private debt it. 
more clearly illustrate the doctrine 
laid down, make prominent the fol- 
lowing language the court: 


that bank receiving deposits from one whom 
knows the commission business re- 
ceives every deposit trust for any unknown 
principal. bank not sponsor for all its de- 
positors, although may know the character 
their business. Its relations its depositors are 
those debtor; and generally receiving and 
paying out money the checks its depositors, 
discharges the full measure its obligations. 
not ordinarily bound inquire whence the 
depositor received the moneys deposited, what 
obligation such depositor under other par- 
ties. only whenthere gather around any 
deposit, line deposits, circumstances 


peculiar nature, which individualize that 
line deposits, and inform the bank pe- 
culiar facts equitable cognizance, that de- 
barred from treating the deposit that 
moneys belonging absolutely the depositor. 


Applying this doctrine the case be- 
fore it, the court sets forth the peculiar 
circumstances which says, cast know- 
ledge upon the bank, and debarred 
from treating the deposit the ordinary 
way. The circumstances are stated 
detail the opinion. From them, the 
court concludes that the receipt the 
deposits the bank was attended with 
knowledge that they were fact the 
proceeds property the principal, 
and that justice ‘‘demands that the bank, 
receiving from the factor, payment 
debt from the factor itself, moneys 
which must have known were the pro- 
ceeds the property received from his 
consignor and principal, account 
that principal for the moneys received 
and appropriated.” 

Further interesting questions which 
might arise out such case are stated 
butnot considered the court. 
They are—What would the duty the 
bank respect check drawn the 
depositor upon the moneys contro- 
versy, favor third party, view 
the depositor’s legal title and primary 
control? What equities would the prin- 
cipal have case the bank paid such 


check? 
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DEPOSIT FACTOR—PRINCI- 
PAL’S KNOWLEDGE 
BANK—RECOVERY 
PRINCIPAL. 


States Supreme Court, December 
15, 


Union BANK 


GILLESPIE 


1. For nine months a Kansas City dealer consigned 
cattle to a commission merchant in Chicago, and drew 
for the proceeds through the factor’s Chicago bank. 
The factor’s bank account showed steadily increasing 
overdrafts, notwithstanding which, upon inquiry 
the principal’s Kansas city banker, the Chicago bank 
that was good financial standing, and had 
$50,000 worth outside property. Thereafter several 
shipments were made, and the draft for the first car- 
load, having arrived the same day with it, was pfe- 
sented for payment, which was refused; but the bank 
failed notify its Kansas City correspondent thereof 
for three days, during which time the other consign- 
ments were received, sold, and the proceeds deposited 
the factor, which the bank applied the factor’s 
overdrafts. Held, the circumstances were sufficient 
the bank the interest the 
funds, and was therefore liable equity him for 
the amount such deposits. 

atlegation the bill that the Kansas City 
principal was the owner of the cattle forwarded by 
him sufficiently sustained proof that agreed 
with the factor advance the money for buying the 

cattle, and was have charge forwarding them, 
consideration per car, and was draw for his 
money the manner described above. 


4 


Affirming Fed. Rep. 231. 

Appeal from the circuit court the 
United States for the northern district 
Illinois. 

Bisbee, John Beebe, Ahrens, and 
Henry Decker, for appellees. 


Brewer, the 25th day May, 
1887, decree was rendered the cir- 
cuit court the United States for the 
northern district Illinois, favor 
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LEGAL DECISIONS. 


appellees and against appellant, for 
585.90. That decree challenged 
this appeal. Two questions are pre- 
sented—one right, the juris 
diction. Ought the bank com 
pelled pay the Gillespies such sum 
money? and had court equity 
jurisdiction toeentertain and render 
decree this suit? respect the 
first question, may premised that 
the Gillespies were the owners certain 
cattle, which were consigned the firm 
Rappal, Sons Co. for sale; that 
the proceeds the sales made the 
Rappals were deposited the bank, 
and for this money that the suit was 
brought. The general statement com- 
pels the equitable conclusion that, the 
Gillespies owned the cattle, they ought 
have the moneys received from their 
sale. The right owner property 
not limited the property itself, but 
extends everything which its direct 
product proceeds. But this outline 
does not present the questions involved 
this case, and more detailed state- 
ment the facts requisite. 
Gillespie and his two sons, Thomas 
Gillespie and Louis Gillespie, were 
citizens Kansas City, Mo., doing 
business there Gillespie Co. 
Frederick Rappal and his two sons, 
Lawrence Rappal and Frederick 
Rappal, Jr., were citizens Illinois, en- 
gaged the live-stock commission busi- 
ness, partners under the firm name 
Rappal, Sons Co., the Union 
Stock Yards Chicago. The Union 
Stock Yards National Bank was 


bank organized under the laws the 
United States and also located the 
Uuion Stock Yards Chicago. The con- 
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signments were made October, 1885. 
the spring that year, Frederick 
Rappal, Sr., went Kansas City 
work business for his firm. arri- 
ving there formed nominal partner- 
ship, least, with William Bowen 
and Milton James, for the purpose 
buying cattle and sending them Chi- 
cago for sale. The partnership name 
this firm the elder Rappal made con- 
tract with the Gillespies, which the 
latter were advance the money for the 
purchase cattle; take charge the 
forwarding them, receiving con- 
sideration therefor car-load, after- 
wards changed car-load; and, 
pursuance this contract, Rappal 
selected and purchased the cattle con- 
troversy, receiving from the vendors 
orders which the following speci- 
men: 

City, Mo., Oct. Union 
Stock-Yard Transit Co., Chicago, 
Please deliver Gillespie Co. 
four cars cattle, consigned from Shelby 
Co. 

Deliver above cattle Rappal Sons. 

Indorsed the back the following: 
Sons Co.” 

The allegation the bill that the 
Gillespies, complainants, were owners 
these cattle; and the contention 
that the proof does not establish the al- 
legation, but shows that the Gillespies 
were not owners, but simply loaners 
money the security the cattle. 
respect this, the learned circuit judge 
ruled ‘‘I hold that the cattle 
belonged the Gillespies, that the 
Gillespies were entitled control them, 
far necessary, protect themselves 
for advancements made 
chases.” This very accurate state- 
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ment the relations the parties; 
and, equity, the Gillespies may prop- 
erly considered the owners. They 
paid for the cattle. The orders for 
possession, equivalent bills sale, 
were their name. They controlled 
the shipments; and, until their money 
advanced and stipulated profits were 
received, they were equitably the owners 
and control. The senior Rappal, 
Bowen Co., were agents purchase, 
with stipulation for compensation for 


services, the amount received exceed- 


ing named sum. 
Rappal, Sons Co. were the com- 
mission business,—known the bank 


that business. They were not 


buyers and sellers, but factors—agents 
sell. Presumably, therefore, moneys 


deposited them were the proceeds 


cattle consigned them for sale. Their 
business being known the bank, such 
presumption goes with their deposits; 
and, while not itself notice, cir- 
cumstance compel inquiry the part 
the bank respect any particular 
deposit. not mean under- 
stood implying that bank receiving 
deposits from one whom knows 
every deposit trust for any unknown 


principal. bank not sponsor for all’ 


its depositors, although may know 
the character their re- 
lations its depositors are those 
debtor; and, generally, ‘receiving and 
paying out money the checks its 
depositors, discharges the full meas- 
ure its obligations. not ordin- 
arily bound inquire whence the de- 
positor received the moneys deposited, 
what obligation such depositor 
under other parties. only when 
there gather around any deposit, line 
deposits, circumstances peculiar 
nature, which individualize that deposit 
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line deposits, and inform the bank 
peculiar facts equitable cognizance 
that debarred from treating the de- 
posit that moneys belonging abso- 
lutely the depositor. notice, 
therefore, the peculiar circumstances 
which cast knowledge upon this bank, 
respect these deposits. And this 
knowledge was not limited the char- 
acter the business the depositor, 
that commission merchants, but ex- 
tended its results. The bank account 
the Rappals with the appellant, from 
the January, 1885, and in- 
cluding the end these transactions, 
presented. was bank account 
continuous and increasing overdrafts. 
Striking the balance for the several 
months, the daily credits and over- 
drafts, the average result against the 
month month, was fol- 
lows: January. $1,476.25; February, 
$3,275.64; March, $2,483.77; April, $3,- 
122.20; May, $6,526.03; June, $9,850.- 
46; July, $10,897.96; August, $12,494.- 
05; September, $15,227.91; and, the 
two days October prior that de- 
posit which closed the overdraft, the 


account was thus: October $18,922.21, 


overdraft; October $18,454.89, over- 
draft. From the August until 
October 2d, only three occasions 
—August 27th and 28th and Sept. 
3d—were there balances the credit 
the Rappals, and those small amounts. 
obvious from this account that the 
business the Rappals 
The story their failure was written 
the officers the bank its books, and 
that had, hereafter disclosed, given 
credit the Rappals with the Kansas 
City dealers. saw them failing 
business. knew their business was 


that factor, receiving and selling for 
others commission. 


Why this par- 
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ticular occasion should seized upon, 
the testimony does not disclose; but 
not obvious that the bank intended 
arrest this continuing overdraft, and, 
familiar with the character the busi- 
ness the Rappals, contemplated, with 
without their knowledge, the seizure 
and appropriation the proceeds 
some consignment? 

Further, heretofore suggested, 
appears that the assistant cashier the 
Kansas City Stock-Yards Bank wrote 
the cashier the Union Stock-Yards 
National Bank letter inquiry 
the financial standing, individual respon- 
sibility, nature the business 
Rappal, Sons Co., which this 
answer was returned: 

Stock-Yards National Bank, July 20, 
1885. Connelly Esq., Assistant Cashier, 
Kansas City, Mo.—Dear Sir: Your favor the 
17th inst. received. Rappal, Sons Co. are 
firm good standing, and otherwise. 
don’t think they keep much ready money 
the business, but Rappal owns large farms 
near Joliet, and estimated worth $50,000 
$60,000. man high character, and has 
always had good credit, even before had any 

This letter was shown the Gilles- 
pies, and they were informed the 
same time that the Kansas City bank 
had arrangements for notification tel- 
egraph case any draft was not paid. 
The effect this letter was encourage 
confidence the Rappals, whatever 
may have been the motive the defend- 
ant bank; and, this respect, fair 
say that there evidence justify 
the inference that was known 
inaccurate intentionally 
but here, often elsewhere, results, 
rather than are significant 
determining liability. Again, will 
noticed that the Gillespies were ad- 
vised that non-payment any draft 
would promptly communicated 
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telegraph. That was fact the uniform 
custom the defendant bank. 
happened that the various shipments 
cattle and the corresponding drafts were 
different days. The first shipment 
reached Chicago, and the cattle were 
sold October 2d,—Friday. The 
draft for the amount thereof, $6,506. 40, 
arrived the same day, and was presented 
the Rappals, ard not paid. ex- 
planation was given the bank the 
Rappals for the non-payment. no- 
tice was communicated telegraph 
the non-payment, and information 
was received Kansas City thereof 
until Monday, October 5th. Satur- 
day, October 3d, and Monday, October 
5th, the balance the shipment, being 
the bulk cattle, was received and 
sold, the major portion being received 
and sold Saturday. the draft re- 
ceived Friday was not accepted paid, 
notice thereof had been given promptly 
telegraph, was the custom, and 
the Gillespies were advised was the 
custom, they might have protected the 
balance the cattle, and prevented the 
Rappals from receiving and selling them. 
fair say that the testimony shows, 
_and was found the circuit judge, 
that this failure telegraph was due 
the negligence clerk, and was not 
the intentional act the bank; but 
cannot conceive that the question mo- 
tive significant. The result the 
mission the officers the bank tel- 
egraph Friday, whether intentional 
accidental, was the same; and the bank 
equally responsible whether the result 
flowed from negligent intentional 
mission. Again, must noticed that 
when, Friday morning, the bank re- 
ceived the draft, was information 
that shipment the Rappals ac- 
companied the draft; and when the 
Rappals pay that draft, that 
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fact suggested either that the Rappals 
had not received the shipment else 
that, having received it, they proposed 
appropriate the proceeds, and repud- 
iate the obligations factor princi- 
pal. When the sale tickets were depos- 
ited that evening, was notice that they 
had received the shipment, and that for 
some reason they were contesting their 
liability the consignor. the office 
the Rappals was but four five hun- 
dred feet from the bank, knew that 
could ascertain the exact facts; but 
failed make inquiry; and under those 
circumstances, failing inquire and 
failing notify the consignor and 
drawer, fairly held responsible for 
its ignorance facts which might 
easily have acquired knowledge of, and 
its omission that which both its 
custom and duty compelled do. 
Summing these various facts, 
may observed that the bank knew 
that the business the Rappals was 
failing one; that, making 
money, they were gradually 
deeper and deeper into debt. knew 
that the Rappals were not buyers, but 
simply consignees and factors; and that 
the moneys received them, ac- 
count sales right belonged their 
consignors and principals. knew 
from the draft received that shipment 
had been Rappals. knew 
that had failed give notice the 
non-payment the first and smaller 
draft, and had put out the power 
the protect themselves 
against the subsequent misconduct 
the consignees and factors. 
was chargeable with the knowledge 
the fact, that the consignors were con- 
fiding the consignees and factors 
the strength the representations had 
made. Upon non-payment the first 
‘and smaller draft, knew that was 


sil 


THE BANKING LAW JOURNAL. 


position easily acquire knowledge 
the exact facts; and with its means 
knowledge remained inactive and 
silent. With all these matters resting 
actual imputable knowledge, ac- 
cepts from the Rappals, consignees and 
factors, the proceeds the sale cattle 
consigned them the Gillespies. 
Can that not held know 
that was taking from the Rappals the 
proceeds the complainant’s property 
consigned them for sale, discharge 
their debt While the obligation 
factor his principals not debt 
created one acting fiduciary ca- 
pacity, within the meaning the bank- 
rupt law, was adjudged Chapmanv. 
Forsyth, How. 502, and Henneguin 
Clews, 111 676, Sup. Ct. Rep. 
576, the question here not the 
character the obligation factor 
principal, but the liability one 
_who takes from factor, payment 
his debt, moneys which knows equit- 
ably belong that factor’s consignor 
and principal. Justice forbids the up- 
holding such transaction, and de- 
mands that the bank, receiving from the 
factor, payment debt from the 
factor itself, moneys which must 
have known were the proceeds the 
property received from his consignor 
and principal, must account that prin- 
cipal for the moneys received and ap- 
propriated. The question right must 
resolved favor the rulings the 
circuit court, and must affirmed 
that the complainants are entitled the 
moneys received the bank. 
equitable, therefore, that the decree 
affirmed, the suit one which eq- 
uity may take cognizance; and 
pass the second question,—that 
jurisdiction. 

(The consideration the question 
equitable jurisdiction omitted, the court hold- 


'79 


ing that the bank was properly adjudged liable 
suit equity alone. court concludes:) 

What might have been the duty the 
bank respect check drawn the 
Rappals upon these moneys, favor 
third party, view their legal title 
and primary control, and what equities 
the Gillespies might have case the 
bank had paid such check, are ques- 
tions not now before us, and respect 
only decide that, under the circum- 
stances this case, the bank could not 
equity take these particular deposits 
from the Rappals payment their 
pies against the bank was equitable 
purely, equity alone had jurisdiction. 
conclude, therefore, that the proper 
forum was sought, and the decree was 
right: and affirmed. 


FALSE IDENTIFICATION 
PAYEE—LIABILITY. 


Supreme Court Colorado, Jan. 10, 1891. 


City Nar. Bank DENVER. 


bank which ignorantly pays money the holder 
upon the faith third person’s 
statement that knows the holder the payee, 
and afterwards compelled pay the amount the 
true payee, may recover the sum from the third per- 
son action deceit. 


Appeal from superior court Den- 
ver. 

This cause action arose conse- 
quence the payment money the 
wrong person upon the following written 
instrument: 


First National Bank Chicago. Chicago, 
1885. City Bank, Denver, Colorado: 
Your account has credit for six hundred dollars, 
deposited Phillipe, for use John Phillipe. 
Confirmation the above wiil given our 
advice this date. $600. Teller.” 
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alleged the complaint that this 
instrument came into the possession 
one Paul D’Armenthal, who applied 
the bank for the payment the sum 
mentioned therein, representing that 
was the payee, John Phillipe, and in- 
dorsed thereon the name John Phil- 
lipe, representing the indorsement 
his own name and signature. Both John 
Phillipe and Paul D’Armenthal were 
then wholly unknown the bank, and 
its officers and employees, and the 
signature and handwriting D’Armen- 
thal was likewise unknown. The bank 
refused pay the amount called for 
the certificate until 
should identified and shown 
John Phillipe. The defendant Lahay, 
whom the bank reposed special trust 
and confidence, appeared the banking 
house, and identified D’Armenthal 


John Phillipe; and the complainant 


leges that Lahay, well knowing the pre- 
mises,and well knowing the bank’s ignor- 
ance,and that would not pay over the 
said D’Armenthal the sum money men- 
tioned said certificate, for the purpose 
enabling the said D’Armenthal ob- 
tain from the bank sum 
money, and induce the bank pay 
the same, thereupon falsely identified 
the said D’Armenthal John Phillipe, 
and then and there stated the bank 
that knew the said D’Armenthal 
Phillipe his own know- 
ledge, when truth and fact said 
statement was false, and the said D’Ar- 
menthal was not John Phillipe, and said 
Lahay had knowledge that 
son was John Phillipe; but the bank be- 
ing ignorant aforesaid, and relying 
solely upon the identification and state- 
ment Lahay, then and there paid over 
said D’Armenthal the full sum 
$600 called for said certificate. That 
the day August, 1885, the 
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said John Phillipe, the party for whom 
such certificate was fact intended, and 
who was entitled said money, institu- 
ted the superior court Denver his 
action against the bank recover said 
sum money said certificate men- 
tioned, and said date the latter gave 
notice writing Lahay the pend- 
ency saidsuit. That thereafter judg- 
ment said suit was entered favor 
the plaintiff therein, and against the 
bank, for the sum $620, and for 
costs, amounting $16.35, which 
paid and satisfied full. And the bank 
further avers that was compelled 
have counsel and attorneys defend 
said action, whose services were reason- 
ably worth the sum $75, and demands 
judgment against Lahay for said sum 
and costs. The answer the defendant 
Lahav special denial each allega- 
tion contained the complaint. Upon 


these pleadings the cause was tried 


the court without jury; the trial re- 
sulting findings and judgment against 
Lahay for the sum $764. and costs. 
appealed. 

Rogers Webber and McCord, 


for appellant. Benedict Phelps, for 
appellee. 


The allegations the com- 
plaint are established large prepon- 
derance the evidence introduced 
the trial. addition this, have 
the findings the trial court support 
thereof. The only question con- 
sidered upon this appeal. therefore, is, 


are the facts pleaded sufficient, 


the law, give appellee right re- 
founded upon the deceit practiced 
upon appellee appellant, means 
which appellee was induced pay the 
amount the certificate D’Armen- 
thal, who had claim the money, 


er 
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instead John Phillipe, who alone was 
entitled the same. Counsel con- 
tended, however, that appellant not 
liable account his false statement, 
because not shown have had 
knowledge its falsity the time 
making the same. The question thus 
was before the court, and 
carefully considered, early case. 
See Sellar Clelland, Colo. 532. 
was then held that the intention one 
party deceive and defraud another 
was sufficiently made out showing 
that false affirmation had fact been 
made party, concerning matter 
about which had actual know- 
ledge, under circumstances showing 
that the matter spoken about was better 
known the party making the repre- 
sentations than tothe other party. And 
the general rule requiring party re- 
lying upon false representations show 
not only that they were false, but that 
the party making the same knew such 
the case, some exceptions were 
pointed out; when one, this 
case, positively assures another that 
certain statement true, professing 
the time speak his own knowledge, 
and about matter not known the 
party whom the representations are 


made, cannot allowed complain 


because another has placed too much re- 
liance upon the truth what himself 
has stated. the language the 
learned judge writing the opinion the 
case Sellar Clelland, supra: 


such case the proof would seem 
complete when was shown that the defendants 
made the representations; that they were made 
induce plaintiffs enter into the contract; 
that, relying upon the same, they did enter into 
the contract; that the representations were false; 
that the plaintiffs sustained damage; and that 
such damage was occasioned reason the 
falsity such representations.” 


The statute frauds and perjuries 
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cannot invoked this case shield 
appellant. His liability does not grow 
out any special promise answer for 
the debt, default, miscarriage an- 
other; nor sought held upon 
any agreement required writing. 
Appellant shown have stated 
his own knowledge that Paul D’Armen- 
thal was fact John Phillipe, and that 
this representation was made for the ex- 
press purpose inducing appellee pay 
overthemoney. that the 
bank, relying upon such representation, 
did pay the money D’Armenthal, 
supposing him the John Phillipe 
entitled receive the same. The rep- 
resentations were fact false, and dam- 
ages were sustained thereby. Every el- 
ement necessary recovery under the 
decision Sellar Clelland was here 
made out. The correctness the de- 
cision that case not questioned. 
well supported authority, and 
must control here. The judgment will 
accordingly affirmed. 


PRESENTMENT AND PROTEST— 
PROPRIETY 
OF. 


Court Appeals Texas. November 


12, 


First Nat. BANK TEXARKANA 


the maturity note the bank which was 
payable had ceased business, and its banking- 
house was closed and unoccupied. The maker did 
not reside the city. The defendant was then the 
only bank there, and caused the note presented 
for payment its own counter, and had protested. 
Held, that the demand for payment was made the 
proper place, and that the defendant was not liable 
damages for illegal protest the note. 


Appeal from Bowie county court; 
Judge. 
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Hudgins, for appellees. 


J.—Appellees recovered 
judgment against appellant for $195.00 
damages for the alleged illegal protest 
their promissory note. appears 
from the evidence that September 
28, 1886, appellees, Texarkana, Tex., 
executed their promissory note for $100, 
payable the North Star Iron Works 
Company, November 1887, the 
Citizens’ Bank Texarkana, Tex. Be- 
fore said note fell due said Citizens’ 
Bank had failed, and ceased 
ness, and was vot doing business when 
said note fell duc, and its former place 
business was closed aad was unoccu- 
pied. When said noce fell due appellant 
presented the same its own bank for 
payment, that being the only bank doing 
business Texarkana, and caused the 
same protested. Said note was in- 
dorsed Charles Wilkerson. the 
time said note fell due, the makers 
thereof, appellees, did not reside 
business Texarkana, but resided 
another town about twenty-two miles 
from Texarkana. The indorser, Wilker- 
son, resided Texarkana. Appellees’ 
claim for damages based upon the 
proposition that the protest the note 
was wrongful and illegal because was 
not legally presented for payment. 
are the opinion that the protest was 
not wrongful illegal. The Citizens’ 
Bank having ceased business, and 
its place being closed, de- 
mand payment could not made 
there. For the purpose such demand 
appellant bank was the successor the 
Citizens’ Bank, there being other 
bank Texarkana. think the de- 
mand and protest were Daniel, 
Neg. Inst. 657; Daniel, Neg. Inst. 
1119. This being our view the con- 
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trolling question the case, 
ing, do, that appellees have 
cause action for damages against ap- 
pellant, because said protest, the 
judgment reversed, and the suit or- 
dered dismissed. 


RECOVERY PENALTY. 


Court Appeals Kentucky, January 22, 
1891. 


HENDERSON NATIONAL BANK ALVES. 


this action against national bank recover 
twice the amount interest paid under the usury 
penalty provision the national bank act, the follow- 
ing points are decided: 

Assignees under deed trust for the benefit 
creditors are personal within Rev. 
St. providing that case greater rate 
interest has been paid national bank than al- 
lowed the laws the state which the bank 
located, the person whom has been paid, his 
legal representative, may recover twice the amount 
interest thus paid. 

The liability the for “twice the amount 
the interest paid,” and not limited double the 
excess above the legal rate. 

Said section 5198 providing that the action must 
commenced within two years from the time the 
usurious transaction occurred,” the limitation runs 
from the dates the usurious notes and not from the 
times payment the notes which the interest 
reserved. 

The action may brought astate court the 
county city which the bank located. 

The petition need not refer the statute. 

Said section 5198 providing that taking, etc., 
greater rate interest than allowed “shall, when 
knowingly done, deemed forfeiture the entire 
interest,” and that such case twice the amount 
interest thus paid may recovered, the petition 
must allege that the taking was “knowingly done.” 
The petition did not contain this allegation and was 
demurred to, and the demurrer having been overruled, 
the defect not cured verdict. 


Appeal from circuit court, Henderson 
county. 

Yeaman Lockett, for appellant. 
John Young Brown, Clay, and 
Sebree, for appellee. 
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Lewis, section 5197. Rev. St. 
S., is, substance, provided that 
any banking association organized under 
act congress may take, receive, re- 
serve, and charge any loan dis- 
count made, upon any note, bill 
exchange, other evidence debt, in- 
terest the rate allowed the laws 
the state where the bank located, and 
more. Section 5198 follows: 

taking, receiving, reserving, charg- 
ing rate interest greater than allowed 
the preceding section, when knowingly done, 
shall deemed forfeiture the entire inter- 
est which the note, bill, other evidence debt 
carries with it, which has been agreed 
paid thereon. case the greater rate inter- 
est has been paid, the person whom has 


been paid his legal representatives, may 
recover back, action the nature 


action debt, twice the amount interest 
thus paid from the association taking receiv- 
ing the same; provided, such action com- 
menced within two years: from the time the 


usurious transaction occurred, That suits, ac- 
tions, and proceedings against any association 
under this title may had any circuit, dis- 
trict, territorial court the United States 
held within the district which such association 
may established, any state, county, 
municipal court the county city which 
said association located, having jurisdiction 
similar cases.” 


This action was brought October, 
1886, Rentlinger Eisfelder, suing 
for use Alves, their assignee, 
and the latter suing for himself, 
assignee, recover Henderson Natl. 
Bank judgment for twice the amount 
interest alleged have been paid the 
rate per cent. per annum, divers 
notes for borrowed money, described 
the petition. And, judgment having 
been rendered for part the amount 
sued for, defendants have appealed, 
the petition were filed special demurrers 
that the plaintiff Alves, as- 
signee, has not legal capacity sue, 
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and that the court has jurisdiction 
the subject the action, and gen- 
eral demurrer. 

comprehends assignee under deed 
trust for benefit creditors, such 
Alves is, and the action might have been 
maintained, all, him alone; for 
entitled his representative 
capacity what may recovered. 

The question jurisdiction 
state courts cases like this has never 
been directly presented decided 
this court. Haney Sharp, Dana, 
441, decided 1833, warrant was is- 
sued against the defendant fora penalty 
denounced act congress for re- 
fusal give the marshal list his 
family, when required so, for com- 
pleting the fifth census; and appeal 
from the judgment against him this court 
used the following language: The 
courts this state, deriving their juris- 
diction, they do, from the authority 
the state, cannot take cognizance 
penal case arising under act 
congress, unless some law this com- 
monwealth had given the right so, 
and the general government had 
act congress also consented. Insuch 
case this tribunal the state has 
inherent concurrent jurisdiction and 
therefore, without such co-operative 
legislation that just suggested, the 
jurisdiction the courts the federal 
government must necessarily exclu- 
sive. And whether any legislature could 
confer jurisdiction such cases state 
courts depends upon the proper con- 
struction the federal and state consti- 
tutions, which will not now consider.” 
The liability incurred that case was 
the nature fine penalty for vio- 
lation general law which the 
public was affected, but that did not di- 
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rectly injure affect private rights 
all; and the proceeding was strictly 
penal its nature and result. But the 
reciprocal power congress confer 
and the commonwealth accept 
confirm jurisdiction state courts was 
not denied, But, said 
Ordway Bank, Md. 217, case like 
this, and where the same question—of 
jurisdiction—was decided: 


this case the cause action forfeit- 
ure, penalty civil nature, for the exacting 
and taking usurious interest upon money 
loaned; and the remedy given the statutes 
private civil action debt the party 
grieved. The government the public not 
concerned it. therefore private right, 
pursued private civil action 


Bank, Pa. St. 87, was 
held that, the form action being 
within the jurisdiction the state court, 
the right claimed this form being pri- 
vate, belonging the borrower alone, 
immaterial whether the source 
the same effect Hade McVay, 
Ohio St. fact, such seems 
the general current decisions the 
131, discussing the relation fed- 
eral and state governments, the supreme 
court say: 


The laws the United States and laws 
the several states are just much binding 
the citizens and courts thereof the state laws 
are. The United States not foreign sov- 
ereignty, regards the several states, but 
aconcurrent, and, within its jurisdiction, para- 
mount, Every citizen state 
subject two distinct sovereignties having 
concurrent jurisdiction the state, concurrent 
place and persons, though distinct 
subject-matter. Legal equitable rights ac- 
quired under either system laws may en- 
forced any court either sovereignty compe- 
tent hear and determine such kind rights, 
and not restrained its constitution the ex- 
ercise such jurisdiction, Thus legal eq- 
uitable right acquired under state laws may 


prosecuted the state courts, and also, the 
parties reside different states, the federal 
courts. rights, whether legal equitable, 
acquired under the laws the United States, 
may prosecuted the United States courts 
the state courts competent decide rights 
the like character and class; subject, however, 
this qualification: that when right arises 
under the law the United States, congress 
may, see fit, give the federal courts ex- 
gress gives penalty party aggrieved, 
without specifying remedy for its enforcement, 
there reason why should not enforced, 
not provided otherwise some act con- 
gress,by proper action the statecourt. The 
fact that state court derives its existence and 
functions from state laws reason why 
should not afford relief, because subject also 
the laws the United States, and just 
much bound recognize these operative 
within the state recognize the state 
laws.” 


Whether, the statute under which 
this action brought was criminal 
strictly penal its nature, consent 
the state legislature would necessary 
exercise jurisdiction state courts 
immaterial. The infraction the 
statute affects alone private rights, 
and the complaint must private 
citizen, seeking remedy against an- 
other citizen corporation expressly 
given the statute, and which can 
obtained many cases (this being one) 
alone state court; for, under opera- 
tion the statute question, not only 
the right seek the remedy state 
courts expressly given, but can this 
case, and others like it, account 
the amount involved, obtained no- 
where Moreover, banking asso- 
ciation created the statute can un- 
questionably make complaint and obtain 
complete redress state court against 
debtor other person dealing with 
who has any way infringed its rights 
existing virtue the statute. And 
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decide that such debtor may not seek 
and obtain the same tribunal such re- 
dress grievance the statute affords 
him against the bank. seems us, 
the right maintain such action 
legal and enforcible one, and jurisdic- 
tion expressly given state courts 
the statutes, consent the state legisla- 
ture the exercise it, even neces- 
sary, must implied. 

case is, think, the unambiguous 
language the statute, ‘‘twice the 
amount the interest thus for, 
had been the intention limit re- 
covery excess interest above the le- 
gal rate, which six per cent., terms 
would have been used describing the 
amount recoverable such excess, 
the usury paid and received. 

think that the limitation 
two years, prescribed the statute, 
within which action may com- 
menced, begins run, the language 


the statute, the time the usu- 


sious transaction which ap- 
pears have been each instance men- 
tioned appellees’ petition 
dates, and not times payment, the 
several notes. Consequently the lower 
court properly limited recovery each 
case where the transaction had occurred 
two years before commencement the 
action. 

One ground demurrer failure 
appellee state the petition under 
what statute the penalty had been in- 
curred and right action therefor had 
accrued, and Norris, Ky. 48, 
cited support the demurrer. But 
this case, unlike that, there 
right alternative recovery, nor any 
right recover all except under the 
statute creating appellant corpora- 
tion, and fixing liability for taking 
receiving usury. 
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But the statute makes banking 
association liable for the penalty sued 
for this action only when ‘the tak- 
ing, receiving, reserving, charging 
rate interest greater than 
thereby knowingly done; and the 
petition does not contain this allegation, 
which regard indispensable, the gen- 
eral demurrer ought have been sus- 
tained for however, ap- 
pears the cashier the bank stated 
witness, and.the court found asa fact, 
trial jury having been waived, that 
the excess interest was taken and re- 
ceived appellee knowingly. But 
think the defect the petition was not 
cured thereby, because, absence 
the allegation mentioned, there was 
cause action stated, and, general 
demurrer having been filed, judg- 
ment could properly rendered with- 
out amending the petition. have 
considered and determined the other 
questions presented argued, not- 
withstanding that defect the petition; 
wheretore, for that reason, the judg- 
ment reversed the appeal, and the 
cause remanded for further proceedings 
consistent with this opinion, which may 
include amendment the petition, 
and affirmed the cross-appeal. 


National Bank Lancashire 
Johnson, Court Appeals Kentucky, Jan. 24, 
involving the same questions above, 
Lewis, J., said: Appellee brought this action 
February, 1889, recover appellant judg- 
ment for twice the amount interest alleged 
have been paid the rate per cent. per an- 
num within two years previous that date 
two notes which had executed it; and, 
judgment having been rendered for the amount 
prayed for and interest thereon from date the 
judgment, less amount note and interest 
pleaded set-off, this appeal prosecuted. 
The statements the petition were not contro- 
verted, and the two questions presented and ar- 
gued are jurisdiction the court and am- 
ount recovery, the latter involving construc- 
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tion sections 5197 and 5198 the Revised 
Statutes the United States. Both these 
questions have been considered and determined 
the present term this court the case 
Bank Alves, ante, and need not fur- 
ther discussed. was that case held that 
circuit court this state has jurisdiction the 
action authorized section 5198 brought 
recover back twice the amount of. interest 
paid, when the rate charged, reserved, re- 
ceived national bank exceeds what au- 
thorized section 5197 charged, re- 
served, received, which six per cent. 
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held that the criterion recovery 
such case, according the plain language the 
and not merely twice the amount the usury. 
being alleged the petition, and not denied, 
that the interest sought recovered back 
was all paid within two years next before com- 
mencement the action, not necessary 
was done the case mentioned, 
what time the limitation two years began 
run this case. There being,in our opinion, 
error the lower court this case, the judg- 
ment affirmed. 


ABSTRACTS. 


Supreme Court. 


CABLE TRANSFER—DISREGARD 
INSTRUCTIONS—LIABILITY. 


Cooper, Jr., the plaintiff, pur- 
chased the agent the Bank British 
North America, defendant, New York 
cable transfer that bank, London 
favor Martin, Turner Co., Glas- 
gow, £5,000. Cooper directed that 
check for that amount should sent 
mail from defendant’s London office 
Glasgow. Defendant knew that this 
money belonged Cooper, and was 
sent Co. for the purpose pay- 
ing draft drawn them therefor. 
Defendant cabled the order its Lon- 
don office, and the amount was placed 
Scotland London, pursuant general 
instructions from Co., and 
Co. were notified letter which 
reached them February 28th, and ex- 
pressed their assent. The next day 


Co. suspended, and the 
question was appropriated the Bank 
Scotland the payment over- 
drafts their account, that the 
plaintiff, Cooper, derived 
therefrom and was afterwards compelled 
pay his draft. that defendant, 
being agent, and dealing with 
property known his, liable for 
the loss resulting from its failure fol- 
low his instructions. 

show that the money had been sent 
Glasgow according instruc- 
tions would not have been applied 
the payment his draft, and hence that 
loss actually resulted from its dis- 
obedience. 

The bill rendered plaintiff de- 
fendant for the transfer question re- 
cited that was for cable transfer 
Co., Glasgow, £5,000. that, 
the absence any evidence the 
ject, this bill does not embody the 
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contract between the parties render 
parol evidence inadmissible show how 
Co., and for what purpose. 

Affirming Fed. Rep. 171. 


Bank British North America 
Cooper, Supreme Court, December 
22, 1890. 


lowa. 


NOTE—DEFENSE FRAUD. 


Where the maker note sued upon 
indorsee defends upon the ground 
fraud its inception, the burden 
him show fraud the inception 
the note, and also that the indorsee par- 
ticipated therein, took the note with 
knowledge thereof. 


Billingsly Craddock. Supreme Court 
Jan. 31, 1891. 


Massachusetts. 


INSOLVENT NATIONAL 
MENT AGAINST 
ITATION 


Actions the receiver national 
bank against stockholders for assess- 
ments the stock are subject the 
state statutes limitations. 


Butler Poole. U.S, Circuit Court, 
Massachusetts, December 30, 1890. 


Nore.—The court, laying down the above 
rule, said: actions this character has 
been held that state statutes limitation, where 
special provision has been made Congress, 
form the rule decision the courts the 
United States.” 


DENTS. 

Non-residents Mississippi made 

loans money parties Madison 


187 


Co. Miss., secured mortgages 
real estate that county. The loans 
were made the application the par- 
ties desiring borrow, and the loans 
effected beyond the limits the state. 
The non-resident lenders had agents 
the county the state. The 
board supervisors Madison county 
had the loans listed for taxation. Code 
Miss. 1880, 497, provides that 
person, resident non-resident, 
whether corporate otherwise, and the 
agent such non-resident, having 
money loaned interest this state, 
the county where such person may 
temporarily the time the assess- 
ment,” etc. 

Held, that where non-resident lender 
has place business location 
agent the state, and accomplishes the 
loan beyond the limits the state, the 
fact that negotiations for the loan were 
made persons the state, and was 
secured mortgage property the 
state, does not subject taxation 
here. 


State Smith al. Supreme court 
Mississippi, Nov. 10, 1890. 


Washington. 


FOR 
INDORSEMENT—WAIVER PROTEST. 


One who becomes party note 
indorsing the same before delivery 
the payee identifies himself with the 
maker; and the settlement pre-ex- 
isting debt owing from the maker the 
payee sufficient consideration up- 
hold, not only the note, but also the 
contract indorsement. 

instrument executed and indorsed 
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California also waives presentment and 
notice under the express provisions 
Civil Code Cal. 3160. 


Chandon. Supreme Court 
Washington, Nov. 13, 


rules laid down this case 
should interest Washington bankers. 
Regarding the first point, the court says: 

the settlement and satisfaction pre- 
existent debt sufficient consideration for 
note given such settlement too well settled 
require argument this day, and not 
understand that appellant contends the con- 
trary, far the original debtor, the maker 
the note, concerned. does, however, 
contend that, consideration actually passed 
from the original creditor—that is, that parted 
with nothing value—at the time the trans- 
action, there was such consideration would 
sustain his contract indorser, was 
stranger the original indebtedness. 
think, however, that, consenting become 
party the note and indorser thereof before 
delivery, identified himself with the maker, 
and became party the consideration; and 
that, there was good consideration for the 
making, there was also, under the circumstances 
disclosed this case, good consideration for 
the indorsement. 

Concerning the second point the effect 
waiver protest, dispensing with present- 
ment and notice, the court says: the 
language the waiver. this case, was only 
the protest, would question some 
importance determine whether not the 
absence statute upon the subject could, 
demand the maker; but that case not 
now presented, this note was executed 
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California, where there legislation upon this 
subject. Section 3160 the Civil Code Cali- 
fornia follows; ‘‘A waiver protest 
any negotiable instrument, other than foreign 
bill exchange, waives presentment and no- 
and, aided this, the waiver the 
note question was waiver demand, and 
therefore was not necessary prove one.” 


Wisconsin. 


AcTION FOR 
REGARDING 
ANCE. 


action against bank for the 
amount draft deposited early the 
day customer, the amount which 
the cashier testifies was then paid 
plaintiff, while plaintiff testifies that 
was not, but was passed his 
credit, evidence defendant that its 
cash-account and cash hand balanced 
the close business the day 
which the draft was received, and that 
they would not have balanced had not 
the draft been paid, inadmissible, 
where appears that the draft was de- 
posited early the day, and numerous 
transactions between the bank and other 
parties intervened between the receipt 
the draft and the making the 
cash after banking hours, for such writ- 
ten statements are part the res 


Goff Stoughton State Bank. Supreme 
Court Wisconsin, Nov. 25, 1890. 
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QUERIES AND REPLIES 


Partial Payment Check. 


Supplementary the discussion 
our last issue the question part 
payment notes and checks de- 
positor, when insufficient funds are 
hand make full payment, which em- 
braced both the and the au- 
thority bank do, would call 
attention the case Coates Preston, 
105 Ill, 470, overlooked The 
action was checkholder against bank 
—for Illinois the checkholder can sue 
the bank refusal pay check. 
There were insufficient funds deposit 
make full payment, and the ques- 
tion obligation the bank make 
part payment, the court says: 


“It apprehended the bank was under obliga- 
tion pay any sum the check the drawer 
had sufficient money deposit his credit with 
which pay the check full. seems plain the 
present plaintiff not recover for moiety the 
check. That, effect, would the division the 
claim, which the law will not allow. A very different 
question would presented Gardner (the check- 
drawer) were himself plaintiff this suit. Plaintiff 
could only recover, all, the check, and the 
drawer did not have sufficient sum deposit de- 
fendant’s bank with which to make full payment, so 
that could take and hold the check voucher, 
the bank was under obligation make partial 
payment, and could rightfully refuse pay the check, 
any part it, which Citing, Brown, 


Payment Check. 


Tue 
February 25, 1891, 


Editor Banking Law 


Dear opinion upon the following, 
published the columns your valuable Jour- 
nal, will greatly oblige the undersigned. 

draws check bank for acertain amount, 
dated 5th the month, which not presented 
direct but carried and collected through the 
mail. Meanwhile several other checks are paid 


and charged this account. also makes his 
draft the 12th, Bank and receives 
credit his account, beihg pro- 
tested the 13th, then charge that amount 
his account receipt telegram announcing 
same, the draft not yet being returned. Then 
the check dated 5th presented for payment, 
which refused. Have right refuse 
this payment? Holder C’s check dated 5th 
claims that the check was assignment any 
funds our possession, especially against 
claim from this bank, such our charge pro- 
tested check 
SUBSCRIBER, 

our last issue pub- 
lished the decision the supreme court 
assignment the amount the holder 
and that upon refusal the bank 
pay where the fund has not been drawn 
ont before presentation, the holder may 
bring action the check against the 
bank his own name. 

But clear that, far the bank 
concerned, the check does not operate 
assignment before notice the 
bank existence. Before that time, 
the bank pays out the money other 
checks, protected, and equally if, 
the present case, appropriates 
the amount its own use canceling 
the credit dishonored draft, the 
holder has right action against the 
bank based its pay check 
subsequently presented, because lack 
funds. unnecessary cite au- 
thority support this. sufficiently 
indicated the language the supreme 
court Nebraska the case referred 
to, where says: 


have doubt, therefore, that the holder 
check, where the check was drawn upon funds, 
presented before such funds are otherwise drawn out, 
may sue the bank for refusing pay such check.” 


189 

n 


igo 


Grace Future-Payabie Checks. 


First NATIONAL BANK, 
February 26, 1891. 


Editor Banking Law 

Dear your JouRNAL the Ist inst. 
the question concerning Grace Future-Pay- 
able checks” brings out another feature, quite 
important, because bank check differs greatly 
character from most business 
this: When statute provides that 

all bills exchange, payable sight 
any future day certain, and all negotiable 
promissory notes, orders and drafts, payable 
future day certain which there not ex- 
press stipulation the contrary, grace shall 
allowed the custom merchants for- 
eign bills exchange,” 

bank safely pay made payable 
future date, before the grace has run, with- 
out incurring the risk stoppage its pay- 
ment, presentation other checks before the 
last day grace entitled precedence the 
order presentation? Banks dislike claim 
grace upon check, and yet this seems 
necessity. 

INQUIRER. 


statute cited that 
Wisconsin. Under it, think would 
not prudent safe for Wisconsin 
banker pay check made payable 
future date, before the running 
three days grace. Ordinarily, 
course, check bank has grace, 
and when given the ordinary form, 
except with the simple insertion fu- 
ture date payment, probably the 
understanding and expectation all 
hands, drawer, taker and transferee, that 
may presented and paid that 
nection with check payable 
bank not entering into contempla- 
tion. And yet the payment such 
before the third day 
grace might serious matter for the 
banker, should prove contrary 
law, and premature. Briefly, then, our 
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reasons for concluding that Wisconsin 
bankers should 
checks only after three days’ grace. 
shown fully previous numbers, has 
been held the courts some 
regarding payable ata future day, 
that effect bill exchange, and 
such entitled grace, time pay- 
ment. the other hand, has been 
held that simply check, and car- 
ries grace. Wisconsin, the statute 
quoted enters into the problem. 
that see that ‘‘on all bills ex- 
change, payable sight any fu- 
ture day certain, and all negotiable 
promissory notes, orders and drafts, 
payable future day certain, which 
there not express stipulation the 
contrary, grace shall allowed.” The 
sweeping words this statute must 
held include checks payable fu- 
ture day, which are orders payable 
future day certain, even they should 
exchange payable. There ex- 
ception qualification the statute 
which would remove checks, other 
paper payable banks, from its opera- 
tion. Clearly, therefore, even were the 
language the statute our sole guide, 
the conclusion must that checks 
banks payable future day, carry 
three days grace time payment. 
But have more than the bare lan- 
guage the statute guide this 
conclusion. There precedent 
Massachusetts. that state similar 
statute exists, reading follows: 

bills exchange payable within the common- 
wealth sight future day certain, and ne- 
gotiable promissory notes, orders and drafts payable 
within the commonwealth future day certain, 
there not express stipulation the contrary, 
days grace shall allowed like manner they 
are allowed the custom merchants foreign 


bills exchange payable the expiration cer- 
tain period after date sight. 


This constitutes section Ch. 
the Public Statutes, Mass. 1882; for- 
merly ch. the old Revised 
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Statutes. This statute came for con- 
struction Perkins Franklin Bank, 
Pick. 483. bank had post- 
note, dated Boston December 1836 
promising pay Herman Holmes 
bearer one thousand dollars seven 
months, with interest until due. The 
seven months expired July 1837. 
The note was not paid, and action was 
commenced against the bank July 
The bank contended that grace should 
have been allowed, and the action should 
not have been brought until July 
the other hand evidence was intro- 
duced show that according the 
usage and custom banks the instru- 
ment was post-note and payable with- 
out grace. The court held that the 
‘custom could not control, that the stat- 
ute was too explicit admit doubt 
and that the instrument was entitled 
grace. 

We think such a usage and understanding is not ad- 

missible control the express provisions statute. 
The tendency the evidence would show that 
its application post-notes, the statute disre- 
garded not deemed applicable. But the statute 
makes distinction between bank post-notes and 
other notes; and the general description all notes 
include them. The construction mat- 
ter law, and when clear and explicit cannot con- 
trolled custom. 

This language and decision applies 
with force the present question. The 
statute under which rendered the 
same here quoted. that case 
bank post-note was sought denied 
grace, notwithstanding the statute, 
reason custom that such instru- 
ments were payable without grace. The 
court says the statute makes distinc- 
tion between bank post-notes and other 
notes, that the general language broad 
enough include them, and the custom 
cannot prevail face the statute. 
the present case the question regard- 
ing check bank payable fu- 
day under similar statute wheréin 
checks orders banks are not spe- 
cially mentioned distinguished. 
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Would not similarly held that the 
general term payable fu- 
ture day broad enough 
checks, and that custom under- 
standing that they should paid with- 
out grace cannot set contravene 
the statute? think so, and that, 
therefore, Wisconsin bankers would not 
safe paying such future-payable 
checks short three days grace. 
this rule conflicts with the wants and 
desires the business community, the 
legislature the proper body provide 
the remedy. 


Effect Interest andExtension Clauses 


Note. 


Tue BANK WALNUT, 


Editor Banking Law Journal: 


the following clauses note—both valid- 
ity and negotiability? 


With interest the rate per cent. 
from date not paid maturity.” 
drawers and indorsers expressly 


agree jointly and severally that the holder may 
renew extend the time payment hereof from 
time time, and receive interest advance 
otherwise from either the makers indorsers 
for extension made without releasing them 
hereon.” Gorr, Cashier. 


Answer.—The Kansas statute pres- 
ent force, allows ten per cent. 
contracted forin writing. 
note providing for payment the 
amount with interest the rate ten 
per cent. per annum from date, not 
paid maturity render the instrument 
non-negotiable invalid that. state? 
Parker Plymell, 402, two 
notes, given when twelve could 
contracted for, promised pay inter- 
est twelve per cent. after maturity, and 


note not paid maturity, the same shall 
twelve per cent. interest from date.” 
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The notes came into the hands 
bona fide purchaser before maturity, who 
suit upon them. fact, 
there was usury their inception, but 
this the purchaser had actual no- 
tice. The question before the court 
was whether the notes were non-nego- 
tiable reason the clause quoted, 
whether the clause charged him with 
notice the usury, let the 
defense. Regarding their negotiability 
the court said: 


“Clearly, these words not destroy the negotiabil- 
ity the paper. They not leave uncertain either 
the fact, the time, the amountof payment. Indeed, 
toand including the maturity the notes, they 
are entirely without force. They become operative 
only after the notes are dishonored and have ceased 
negotiable, and then there uncertainty 
the manner extent their operation. 
were, penalty for non-payment maturity, 
and penalty the amount which definite, certain 
and 


Holding the notes negotiable, the 
court then proceeds discuss the ques- 
tion whether the clause providing for in- 
terest from date, not paid maturity, 
imparted notice the 
language regarding what, any, infer- 
these words, instructive and quote 
fully: 


“The court (below) held that these words im- 
parted notice usury. Buthow? The penalty not 
recoverable interest, and were this case, 
not usurious. Grant thatthe courts will not tolerate 
penalty which mere cover for usury, and still 
this penalty would have sustained, for only 
calls for twelve per cent. interest. This stipulation 
provides for twelve per cent. interest before 
another stipulation does for twelve per cent. inter- 
est after maturity. Nowhere more than 
twelve per cent. named. The effect these stipula- 
tions more than that promise pay twelve 
per cent. from date until paid, with promise that 
promptly paid maturity, interest will re- 
quired. may said that where note calls for 
interest till after maturity, the presumption that in- 
terest was taken out advance. Whatever may 
true bank paper, think such presumption 
law exists ordinary notes. Generally may 
true that such the case, but isnotalwaysso. The 
loan may friendly one, and only the certainty 
prompt payment matter desired the lender, 
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there may loan atall, but sale the property 
time with security, and the only purpose the pen- 
alty secure promptness payment. The note does 
not say that interest has been taken out advance, 
nor such fact necessarily presumed from its 
terms, The utmost that can said that the language 
suggests the probability such fact, far 
from imparting notice fide purchaser, op- 
erative restrict his right recovery.” 


The clause here passed upon is, 
see, the same purport that set forth 
the inquiry. does not affect the 
negotiability the note containing it, 
and whatever may true bank 
does not, the case ordi- 
nary notes, impart notice usury, 
there such, purchaser before 
maturity. 

were presume usury the 
note inquired of, the inquiry might 
interest—would subsequent pur- 
chaser such note where had been 
bank, charged with notice? But there 
suggestion usury the com- 
munication, and therefore, question 
can made but that such note valid 
and negotiable, far the clause pro- 
viding for interest from date, not paid 
maturity, concerned. 

But how regarding the effect 
the second clause inquired of, upon va- 
lidity and negotiability? 

“The drawers and indorsers expressly agree jointly 
and severally that the holder may renew extend the 
time payment hereof from time time, and receive 
interest advance otherwise from either the 


makers indorsers for extension made without 
releasing them 


find decision Kansas involv- 
ing the negotiability such clause. 
several other states however, similar 
provisions have been held destroy ne- 
gotiability. Woodbury Roberts, 
348, the note contained this clause: 


makers and indorsers this obligation further 
expressly agree that the payee, his assigns, may ex- 
tend the time payment thereof from time time 
indefinitely, they may see fit.” 
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The court held the instrument non- 
negotiable, the time payment was 
not certain, and was not capable 
being made certain. Henry 
104 Ind. 278, similar clause was held 
destroy negotiability. And the same 
Smith Van Blarcom, Mich. 371; 
Coffin Spencer (U. Circuit Ct. Ind.) 
BANKING 339. courts seem 
pretty well agreed that such 
clause renders note non-negotiable; 
but the validity such note, con- 
tract obligation, has not been ques- 
tioned. 


Removal Suit Against National Bank. 


First NATIONAL BANK, 
SALINA, KAN., February 28, 1891. 


Editor Banking Law Journal: 


favor national bank being obliged defend 
action for usury the state courts, when 
they think for their advantage have the 
suit tried the United States courts reason 
the farmers juries’ prejudice against national 
banks? SUBSCRIBER* 


*Second question postponed for further considera- 
tion. 


Answer.—The state courts have juris- 
diction actions against national banks 
recover usury penalties, and know 
provision law which would au- 
thorize the removal such suit 
federal court the ground prejudice 
local influence. The Kansas statute 
provides for change venue follows: 
Gen. Stat. 1889, 4135. 


all cases which shall made appear 
the court that fair and impartial trial cannot had 
the county where the suit pending, when the 
judge interested has been counsel the case, 
subject matter thereof, related either the 
parties, otherwise disqualified sit, the court 
may, application either party, change the place 
trial some county where such objection does 
exist. 


Protest Instructions. 


Editor Banking Law 


protestable paper when becomes due, 
the original instructions, protest, still hold 


Answer.—In our dpinion the original 
instruction still holds good. 
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CORRESPONDENCE. 


Plan Obviate Risk Payment Lost Certificates Deposit. 


Tue First BANK DRAYTON, 
Dak., March 10, 1891. 


Editor Banking Law 


time time notice ques- 
tions your valuable Journal caused loss 
certificates deposit. have seen nothing 
yet the plan used tor the last two years 
and one which think obviates the risks 
taken many banks issuing negotiable cer- 
tificates. place issuing certificate the 
order John Doe, deposit with us, 
make payable John Doe, and take his 
signature the stub the Certificate Book. 
Then the certificate returned through regu- 
larand responsible channels, properly indorsed, 
pay it, but Mr. Doe notifies that has been 
lost, take affidavit stating all the facts 
knows them and his receipt for the money paid. 
If, after doing that, the certificate turns up, 
cannot forced pay it. Anyone cashing cer- 
tificate drawnin that way does attheir own risk. 
Some object that this impairs the usefulness 
the certificate, but some banks have used this 
plan largely for several years, and far have 
never heard case where has caused un- 


necessary delay loss. Years ago the loss ofa 
certificate irresponsible party which caused 
much trouble and not settled this day, came 
notice, and when engaged banking, 
the issuing certificates caused more thought 
than any other branch the business. there 
any better plan than the one above mentioned 
would like know it, the question im- 
portant one. Yours truly, 


Cashier. 


Readers can readily see the danger 
the bank paying without indemnity, 
lost negotiable certificate deposit 
irresponsible payee, even though 
may claim that was not indorsed, 
was subject equities, when lost. His 
word, however, must taken for this, 
and this involves risk. are pleased 
publish the plan here suggested, and 
would still more pleased other 
readers willtake the thread dis- 
cussion, this important subject. 


NEWS AND TOPICS. 


COMMENDABLE somewhat novel 
and curious formation what appears 
new trust, has been quietly introduced the 
public the filing articles incorporation 
the Snow-Church Surety Company. seems 
that there was established Cincinnati 1876, 
and most the cities the country since that 
date, collection agencies under the name 
Snow, Church Co. each city this concern 

separate corporation, organized under the 


laws the State which doing business. 
Offices are now established Cincinnati, Balti- 
more, Philadelphia, New York, Boston, Chicago, 
Louisville, Milwaukee, Kansas City, Minneap- 
olis, Grand Rapids, Omaha, St. Paul, Lincoln 
Detroit and Pittsburg, all apparently having one 
common purpose, and yet under separate and 
independent management. 

The office New York which our Credit man 
visited quite imposing affair occupying 
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two whole floors, about 5,000 feet space, em- 
ploying some 100 men, and doing busi- 
ness, its management claims, for 2,000 whole- 
sale and manufacturing houses, handling collec- 
tions nearly $4,000,000 per annum. The 
statement, while sounding large, seems verified 
the appearance the establishment. 

Asking what the objects the Surety Com- 
pany are, were shown the Certificate In- 
corporation, which provides for the making 
with collection agencies, publishing 
directories, etc., etc. The novelty the plan 
comes the form the contract made between 
this ‘‘Surety Company” and the various inde- 
pendent corporations contracting with it. Each 
the offices agrees use the attorneys and 
banks selected the Surety Company, and 
none other; each agrees pay the Surety 
Company stated sum, varying according 

size the city where located, each month, 
which sum used, one-third for the ex- 
penses the Surety Company, and two-thirds 
trust fund, this trust fund ap- 
plied making good any losses that may occur 
the subscribers any the independent cor- 
porations. The various offices, however, are 
under bonds varying from $10,000 $50,000, 
payable the Surety Company, and conditioned 
the effect that the office Cincinnati, 
Omaha, elsewhere, should fail pay full 
any its subscribers, then, that event, 
the Surety Company would have the right 
pay the subscribers and collect the bond from 
the delinquent 

This brief outline the scheme, which 
quite elaborate, and apparently prepared with 
great deal care. Its value can seen ata 
for heretofore has been rather the rule 
‘than the exception for collection agencies 
some stage their life fail, and leave their 
clients the lurch. Under this system, failure 
seems next impossible. They are all ap- 
pearances safely grounded the circula- 
tion National Bank; the whole must fail 
before any part can so. 

understand from the counsel the Surety 
Company, Campbell Murphy, No. 
265 Broadway, New York, that the inten- 
tion the Surety Company have offices es- 
tablished the near future, all the promi- 
nent commercial points the Union and Can- 
ada where offices this concern not now 
exist. also intended establish offices 
the principal capitals Europe and some the 
South American The fact that office 
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one city receive all the business col- 
lected the others, would apparently make 
profitable concern for those interested, 
particularly for the attorneys connected there- 
with, and would think that the banks se- 
lected each town place depository and 
exchange would substantial beneficiaries 
The weakness collection agencies heretofore 
seems have been their isolated condition, and 
not obtaining sufficient volume business 
make the meagre compensation received the 
many small cases equal the aggregate ex- 
penses. Snow, Church Co., have surely over- 
come that difficulty, Good management has 
brought this concern its present enviable po- 
sition. will take considerable bad manage- 
ment wreck it. 

The American Loan and Trust Company of. 
New York has finally been placed the hands 
receiver. Edward Simmons, president 
the Fourth National Bank this city, has 
been appointed the trust. One the most 
valuable assets the company, said, its 
charter. The deficit the assets, believe, 
does not extend beyond the capital stock, but 
just how much thatis worth yet problematical. 

What known the Nickel System Sav- 
ings has been introduced the city Little 
Rock, Arkansas, the Little Rock Trust Com- 
pany. has been inaugurated locat- 
ing agents throughout the city who are supplied 
with gummed stamps similar postage stamps 
each one which when pasted one the 
bank’s Savings Books” has the value 
Any person desiring 
savings account goes the bank’s nearest 
agent, buys one more stamps and receives 
free Nickel Savings Book, each page which 
into twenty spaces such size that 
one five cent stamp may readily pasted within 
each square. When all the squares the page 
are thus filled, the leaf represents $1.00. The 
leaf then sent the bank the agent, who 
receives and delivers the depositor regular 
bank book showing credit $1.00, which like 
any other deposit draws interest four per 
cent. These deposits may drawn out the 
same any other deposit. 

Depositors years age under receive 
instead book, gold and silver de- 
posit card which enclosed handsome case. 
This would seem effective method for 
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the encouragement savings small amounts 


and habits thrift and economy among 


would much appreciate the favor, each 
our bank subscribers would send the name 
the bank’s attorney, enable place the 
before him. Many bank lawyers are 
now upon our subscription list but there are 
more have never reached who, 
think, acquainted with the would ap- 
preciate it. Further, any kind suggestion 
recommendation neighboring non-subscribing 
bankers attorneys our behalf, thought 
deserved, would much good. For all this 
the best efforts the JouRNAL will pledged 
for the future, its constant aim and purpose 
has been the past, and promote the 
banking the extent its power, 
the special field has presumed occupy. 

The advantage the when pre- 
served bound form, and indexed, well 
shown subscriber, practical banker, who 
sending back numbers for binding writes: 

doubtless appreciate that desire keep 
get at.and full live questions that are likely 
occur most any day’s transactions; and 
such quite essential that index accom- 
pany each volume, rather constitute part 
it, that will enable one with but the use 
few time, find whether the subject 
has been treated editorially otherwise the 
volume. would also appear that 
should very complete the subjects 
questions that are touched upon.” 

The indexes the three volumes already 
completed have been prepared with care, and 
trust are sufficiently full and clear answer 
the purpose key the contents the vol- 
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umes. Any improvements which time and ex- 
perience may suggest will, course, availed 
future indexes, and this end, sugges- 
‘tions from readers will welcomed. 


the North Kiver Bank matter Judge 
Ingraham the Supreme Court, March 
10, handed down memorandum upon various 
applications for funds the handsof the receiver, 
which are claimed the ground that the money 
comes from checks notes deposited the 
day the failure, and after the bank officers 
knew its insolvent condition. The judge holds 
application the nature resorted to, questions 
fact whether the officers the bank were 
guilty fraud, whether they knew the 
condition the bank, and that people who de- 
posited funds, sent paper for collection, after 
the bank officers had knowledge its failing 
condition, and too late for the bank convert 
the proceeds its own use, must bring actions 
law against the receiver establish the claim. 


take pleasure calling attention the 
card the newly organized Columbus National 
Bank the New York, which 
upon the back cover this Journal. The bank 
opens for business Monday, March 16th, under 
the management officers experience and in- 
tegrity. The Vice-President and Cashier this 
were formerly vice-president and 
cashier the First National Bank Marshall- 
town, Iowa, valued subscribers the Journal 
from its start. ask forthe bank the favorable 
consideration western the placing 
their New York accounts. 
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